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HARLEY PLANNING CONSULTANTS LTD.

1 MELMOUNT PARK, STRABANE, CO TYRONE, BTE2 9SU
T. +44-287 1886570 M. +44-7463541 149

E: JHARLEYCONSULT@MAIL.COM
VAT REG. NO. 186028888

An Bord Pleanala 16 § &Y
64 Marlborough Street ' : /t i e
Dublin 1 A q o

L By %k-
DOI V902 { e — 'L‘(g }_P i I
14% October 2019 -

Your Ref: ABP-305482-19

LPA Ref: UD17187

RE: Section 5 Referral with regard to quarrying of lands at Binnion, Clonmany, Lifford
PO, County Donegal

Dear Sir/'madam

I refer to your letter of 26™ September inst. enclosing a copy of a Section 5 referral from
Donegal County Council, as to whether the quarrying of lands is or is not development and is
or is not exempted development. Harley Planning Consultants Ltd has been instructed by
William and Paidin Doherty to make a submission on their behalf,

In the first instance, it is respectfully considered that the description of the development by
Donegal County Council is deliberately worded to state ‘quarrying’, whereas my clients are
re-contouring their lands to improve their viabitity. The re-contouring of their lands, as part
of their land reclamation, involves the reduction of higher ground to the east of their lands, to
underlay topsoil on their lower lying lands to the west. My clients’ position with respect to
land reclamation, through re-contouring their lands has been clearly set out in writing to

Deonegal County Council.

1. Subject matter of the declaration.
L.1  Under section 5 of the P&D Act 2000 (as amended) if any question arises as to what, in

any particular case, is or is not development, or is or is not exempted development any

person can submit details of the particular case to the relevant planning authority to

JHARLEY BA; DIP TCP (QUB): MIPI:

1 MELMOUNT PARK, STRABANE, CO TYRONE, BTS2 9sU
T: +44-2871886570 MOB. +44-7463541 149
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HARLEY PLANNING CONSULTANTS LTD.

T MELMOUNT PARK, STRABANE, CQ TYRONE, BTS2 95U
T: +44-287 18836570 M. +447463541149

E: JHARLEYCONSLULT@MAIL.COM
VAT REG. NO. 186028888

have a declaration made on the matter. Section 5 also facilitates any planning authority
to seek a declaration on any particular case from An Bord Pleanala.

1.2 Contrary to the assertion by Donegal County Council, in this particular case, my
clients are not quarrying rock. They are reclaiming their farm holdings through re-
contouring a rocky outcrop at the eastern end of their land holdings and using the
excavated rock to underlay the temporarily removed topsoil on their low-lying lands
further west. My clients had already commenced the reclamation works on their lands,
before Donegal County Council served an enforcement notice, stopping the reclamation
works. Land reclamation has been completed in field marked A on the attached map
and a portion of field C has also been reclaimed and evidence of the top soil removal
and rock disposal is clearly evident. My clients hope to reclaim the remaining wet and
low-lying lands identified as fields B, C, E and F. Field D is essentially the curtilage
and garden, associated with Paidin Doherty’s home.

1.3 Section 2 of the P&D Act 2000 (as amended) defines a quarry as
an excavation or system of excavations made for the purpose of, or in connection
with, the getting of minerals (whether in their natural state or in solution or
suspension} or products of minerals, being neither a mine nor merely a well or bore-
hole or a well and bore-hole combined, and shall be deemed to include—

(i) any place on the surface surrounding or adjacent to the quarry occupied together
with the quarry for the storage or removal of the minerals or for the purposes of a
process ancillary to the getting of minerals, including the breaking, crushing,
grinding, screening, washing or dressing of such minerals but, subject thereto, does
not include any place at which any manufacturing process is carried on;

(ii) any place occupied by the owner of a quarry and used for depositing refuse from
it but any place so used in connection with two or more quarries, and occupied by the

owner of one of them, or by the owners of any two or more in_c_mman_shﬂ-ﬁT
Hies af\ie DATMRICK MLA

deemed to form part of such one of those qua.

J HARLEY BA; DIP TCP (QUB): MIPL: 16 0CT 208

1 MELLMOUNT PARK, STRABANE, CO TYRONE, BT82 9suU FROM

T: +44-287 1886570 MOB. 447463541149 LTRDATED ———— ——
E: JHARLEYCONSULT@MAIL.COM LDG-

VAT REG. NO. 186028888

ABP-




AT 2T aA N WG DIW@ALY

¢ 3 Cosl 2 ¥4, FLARE Ol e S S8 F. LE i 2 R A I LY
s EREESENERE o 08 30 LTS i (T
MY AT R VR i 3
piPpte . R T Op] oSt TaY

S wnanly ¢ne eotelilios! oele ¢ nuiny? arem sl ne sbem aoiistaab & v/ed
alsraol bnod] g ot sy wluoinng s o nsitgieiysh v d9vz o

(it gy mluainisg Al ni lonwo?) @nuo ) teganed vd noiliees adt o1 wiedae)
s dgoouli zunibbod mEl woall grimislosr o el e yniynsup ton i 2irtl
weli e bae cwniloi Losl gicdt 1o bos mistees sill 56 quidde 74307 & grimoios
e madel- e slwlt o liveqor bevoman zlineioqmst o) uhsbuy of Aoy botessns
ehnsl Matll av ~dow noliamelss 41 besasmmos (bovils bed Alagii (M Seww
nensmelost il piiggete soion lnsmssieing ne barse HsuesoD w3 legsacCl owied
dsiil LeraBin orld oo A bude bloit i Letuigmou nawd sent neilsmuliot bne | shiow
Livemnss fies ol st 1o 9onsli ra bas Lomiulosr pesd eele esd 2 bluil o seifag £ bos
Lok tus yornismet o mislost o syod aisits o dnsbive vhesls 2 lezogell Joor bos
suslings ol lutaees 4 €1 bisi 14 b 4 73 8 ableit a2 bofltingbi -Lasl gniy-wal
ot 2 AutdoU athisY diw beisisoess asbiag bns

28 rrspp & esaltob (bebnams: zes 00DL 124 (BY wf o Coilgad

I R € G SRGETEET SR 0N Shatn 2naltninarts 10 WV Iz W ROHAED B
e et Bl owe sinde omimn ety al eleds) A Yo ogonse sdt daw
Sy 10 o n humam wom SRt n dien gued A Yo 2 hote, o wmsiviugeae

- Aabnd o8 buines ol Nasz Bes bunadneon slori-aed bas New w v sed

Aofisget Lotars v i ol 98 eonihn e aeil e tie uie oW se sanhy s 1Y
B A zvengmn BRL R I0 Al Sl e WsEET 0 SgEele il A rramy i wie
anifen pwidread ol *,;v.i‘.-.xi‘r:m Annaiin Yo g sl of endilonn a2enen
eauh oVl Aunidur el Ao fonz Yo gnicent v gritens aaiieetse pnibning
o B 28 Z2e e ot ainete s Goldel 1o 99k e shio ton

Tt} Sausn esiireni b i e buen proen v e SR Belguooe aaaly e G
S 8 LeimEeo B 2500 TR S0 10 oml SN fossRnn w ot oF el sas i

Td-llﬂh,m-;s TR LT s T & L B ARETR (94 B STV TROIE ) BT IR TR G AR IR TR PV IR L T BT

MHAS.J&I m%ﬁh ?‘m{'wn..p oMt {0 900§ B vinn twg o sl

o8 a0 A ¢ TS NG ST S

s IchAs BT : befa SARUAS 2 SR tay

e LSO LE sER ) R o

. — =

e MOFR sy

A — v —:j Pae_ il

K- . _ SEA

St Hany L

e

T B MYUET AloaAVIL T L 1A

P




| 56993008 SL0ZM AL
_ TONMIONO  BHSTISNd

FAUHRHOOD
AN

PEINLIN /SO
[ @sueupsO I

AsunBy Bupddepy jeucjiey .

oy
A

16 0CT 2019

AN BORD PL

LTR DATED

LDG-

uoiruurlg

a3d
NI GINILLND SANY]

‘w,
N

E
b

dep yoed Buluueld




songnb i)

o S .
Yt B ;
R T LR DL VR )
Bl VI
B2 adPIRCO0
LAPTLE TALATE ATy
b A o] i Wk
1w L-ies » (5L
|
M wg AR 1
LR | o6 S 1
|
|
|

RALRE=IEATE TERES PR KA A

CARE e e O

Tk A

N N

LLs o 2s

R SR s T

b s RERRY, TS BN R A
LA o e o T,

R

LSS R L e
SR e e
Urndabis 7 2l 20

e Sl el (R S

¥ ke Pt T W
T2 OGRS Ty Tk TR

DEEWL T TGOV RE

QK LN W W TR ST

et v L O AW

b AN SRl A XN 4

A AR R

R T e TS
ORI NG 0 N

Rl B Ll et

WM T pty

FRNEA g

AN TG Y ol
s

LR A BF - Tt U St S ]

xs T B t &

L5 U R

(LR
[y

GuM Aan? prinnii®

r e g o — - R NN EEE s

WOLTTLD Sl i - e

‘ . : . S o : - L 1
-\w..w‘ L - e ) 1

oY 8.

L

TAIAMAT 19 CACE WA

-

g

aaTAd AT

s

gos T30 37
MOFS

Pt
- T
NN
Iy Ts .
: X
- i &
— = PR, WRPSER (SNSRI M. re
e




1.4

1.5

1.6

HARLEY PLANNING CONSULTANTS LTD.
1 MELMOUNT PARK, STRABANE, CO TYRONE, BTS2 9SU
T: +44-2871886570 M: +44.7463541149

E: JHARLEYCONSULT@MAIL.COM
VAT REG. NO. 186028888

(iii) any line or siding (not being part of a railway) serving a quarry but, if serving
two or more quarries shall be deemed to form part of such one of them as the
Minister may direct;

(iv) a conveyor or aerial ropeway provided for the removal from a quarry of minerals
or refuse.

Explicit in the definition of quarry is the storage or removal of the minerals for
processing, including the breaking, crushing, grinding, screening, washing or dressing
of such minerals. My clients are not involved in any quarrying business and no
excavated minerals have been removed from their lands and no processing of the
excavated minerals has taken place. In addition there are no plant or machinery,
normally associated with a quarry operation, on the lands.

As confirmed above, my clients have already used the rock taken from their lands to the
east, to re-contour lower-lying lands to the west,

It is my clients’ position that the development in this particular case involves land
reclamation thrrough re-contouring of their lands within their farm holdings. This is set

out in section 2 below.

2. Article 8C of the Planning & Development Regulations 2001 (as amended)

2.1

2.2

Article 8C of the Planning & Development Regulations 2001 (as amended) confirms
that
“Land reclamation works (other than reclamation of wetlands) consisting of re-
contouring of land, including infilling of soil (but not waste material) within a farm
holding, shall be exempted development !
The works identified in this particular case, consist of re-contouring of land within my
clients’ land holdings to facilitate land reclamation, by utilising the excavated material

from the higher lands to the east of their farms to raise the level of lower lands to the

! Amended by article 3(b) of S.I. No. 464/2011 — European Communiti§s (Arrﬁnmuﬂ QBQﬂLPg'ﬁEMM

Regulations) Regulations 2011
JHARLEY BA: DIP TCP (QUB); MIPL:
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2.5

2.6

| HARLEY PLANNING CONSULTANTS LTD.
1 MELMOUNT PARK, STRABANE, CO TYRONE, BT82 9SU
T: +44-287 1886570 M: +447463541149

E: JHARLEYCONSULT@MAIL.COM
VAT REG. NO, 186028888

west.
It is not proposed to import materials from outside the farm holdings nor to export
excavated material from the farm holdings to another farm holding or to another end
user. It is proposed to excavate top soil from low-lying areas of fields within the farm
holdings, deposit excavated material from the higher lands and then replace the top
soil over the excavated material.
Furthermore, the land reclamation works proposed do not consist of reclamation of
wetlands, which are defined in the Planning & Development Regulations 2001 (as
amended) as
“natural or artificial areas where biogeochemical functions depend notably on constant
or periodic shallow inundation, or saturation, by standing or flowing fresh, brackish or
saline water.”?
The lands identified for reclamation are clearly not wetlands.
Article 8C, apart from specifically excluding waste material, does not restrict the nature
of the material that can be used to recontour lands within a farm holding. It confirms
that recontouring can include infilling of soil. While a substantial amount of material
to be used in the recontouring of lands within the farm holdings, consists of rock, the
use of this material is not excluded from benefiting from the exemption afforded under
Article 8C. No waste material will be used in the recontouring of the lands within the
farm holdings. Finally, Article 8C does not restrict the extent or amounts of material to
be used as part of land reclamation, through re-contouring of land within a farm
holding.
Article 9 of the Planning & Development Regulations 2001 (as amended) sets out a
range of developments, which would remove exemptions under Article 6. Apart from
the fact that Article 9, only applies to developments under Article 6 and does not apply

to development works under Article 8C, none of the Article 9 developments apply to

AN BORD PLEANALA

2Article 5 P&D Regulations 2001, as inserted by article 3 of S.1. No. 454/2011 — Planning and
Development (Amendment) (No.2) Regulations 2011
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1 MELMOUNT PARK, STRABANE, CO TYRONE, BTS2 9SU
T: +44-287 1886570 M +447463541 149
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the reclamation works proposed on the farm holdings.

3. Conclusion

3.1 Ttis considered that Donegal County Council is adopting a unreasonable and narrow
position, in claiming that the excavation of rock within my clients’ landholding must be
treated separately from the land reclamation exempted works, through re-contouring of
their lands. The removal of the material from part of their landholdings is irrevocably
associated with the re-contouring of their lands within another part of the landholdings.

3.2 Asconfirmed above, the scale and extent of re-contouring, is not restricted under
Article 8C. The planning authority’s position on the development, may be somewhat
influenced by the scale of stock-piled rock, awaiting distribution and spreading over the
lower lying lands. However, my clients have acknowleged that the amount of excavated

material, is just about sufficient to complete their land reclamation programme.

Yours sincerely

Jimé;:y)j-\

AN BORD PLEANALA

16 0CT 2019

LTR DATED . FROM
LDG-
ABP-
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